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3ABELLAHUE KAK CEKYHOIAPHOE MPABO

HekoTopble y4éHble paccMaTpuBaloT 3aBellaHne Kak CekyHAapHOe Mpago, TO eCTb

BO3HMKAET, He U3MeHSIeTCs U He npekpallaeTtcs. Toraa kak 0bblyHas CAenka HanpaBneHa
Ha BO3HWKHOBEHME, M3MEHEHME WM MpeKpaLLeHne rpakaaHckux npas M 0bsi3aHHOCTEN,
3aBeLLaHWe HanpaBeHO Ha W3MEHEeHWe COCTaBa YCTaHOBIMEHHOTO 3aKOHOM Kpyra nu,
noanexatyux npu3BaHMI0 K HacregoBaHuio, YCTaHOBNEHWe (M3MEHeHWe) OvepedHOCTM
NPU3BaHUS HAaCcNeaHUKOB K HAaCNeaoBaHMIo U (M) onpeaeneHne 06 bEKTOB HacneaCTBeH-
HbIX paB [2, ¢. 884.]. Cneumduka Takon 0OHOCTOPOHHEN CAEMNKW, KaK 3aBeLLaHue, 3aKrio-
YaeTcs B TOM, YTO cama no cebe oHa NpaBoBOro pesynbTaTa He NOPOXAAET B OTINYME OT
TPaAWLIMOHHBIX OAHOCTOPOHHUX cAenok [3]. VHbiMK cnoBamu, 3aBeLLaHue CoCTaBnsAeTcs ¢
Lenblo JOCTUKEHUS onpedenéHHbIX NpaBoBbIX NOCMEACTBUIA (Mepexoda UMyLLecTBa W
MMYLLIECTBEHHbIX NPaB 3aBeLlarens K ykadaHHbIM UM nuuam), oaHako camo no cebe no-
pOAMUTL Takue MOCMEACTBUS OHO He MOXET. [ins 3Toro HeobxoauMo Hanuume AOMONHM-
TEMbHbIX OPUONYECKUX (PaKTOB: OTKPLITWE HACMEACTBa W MPUHATWS HACNEQHUKOM Ha-
cnepctea [4, ¢. 91]. Mpu 3TOM B OTHOLLEHUM MOCNeaHEro HeobXo4MMO roBOPUTL He Npo-
CTO O topUaNYECKOM (haKTe, HO TaKKe W O BONe HacnefHuka, HanpaBneHHoN Ha peanuaa-
L0 CEKYHAAPHOro Npaea — NPUHATL MHAcNeAcTBo [5).

MoHsTHe "cekyHnapHbix npas” 6bino Bnepsble AaHo B 1903 rogy B MoHorpadum He-
MeLKoro umBmunucTa 3. 3ekkens, KOTOpbId ONpefenun Ux kak npasa, CoAepxaHnem KoTo-
PbIX SBMAETCA BOMOXHOCTb YCTaHOBUTb KOHKPETHOE MPaBOOTHOLLEHWE MOCPELCTBOM
OHOCTOPOHHEN caenku [6, ¢. 60].

Ha cerogHswwHuin geHb npobnema cekyHLapHbIX NpaB SBNSETCS B Hayke rpaxaaH-
CKOrO NpaBa 0CTPO AMCKYCCUOHHOM, Mano UCCNEef0BaHHON 1 UMEOLLEN NPenMyLLECTBEHHO
aKkafieMUYecKkyl0 LieHHOCTb. B topuamndeckoin nutepaType He HailTu TOYHOro OTBeTa Ha
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KOpuouueckue nayku

Bonpockl: "CyLLecTByeT N Takoe SBMEHME Kak CekyHOapHOe NpaBO M eChn CYLLECTBYET,
TO KakoBa ero topuauyeckas npupoga?".

HekoTopble y4éHble Bbipaxanu oTpuLaTenibHoe OTHOLLEHWE K KOHCTPYKLWM CeKyH-
papHbix npas (P.O. XandwHa), gpyrue paccMmaTpuBani X B KauecTBe CyObEKTUBHbIX
npas (C.H. Bpatyck, B.W. Cepebpockuit), TpeTbn NpuaHaBanu B ka4ecTBe CamoCTosATeb-
HbIX NpaBoBbIX aBneHunin (M.M. Arapkos, A.T". leB3Hep) [6 c. 60-61].

Ha Haww B3rnsa Hanbonee B3BELIEHHOMN SBNSETCA NO3WLMS O TOM, YTO, CEKyHAapHOe
npaBo npeacTasnseT coboit 0coboe NpaBoBOE SIBMEHIE, KOTOPOE He CTOUT CMeLLMBATb C
CyOBEKTUBHLIM MPaBOM M NPaBOCNOCOOHOCTLIO. MpaBoCnocobHOCTL — 3TO abcTpakTHas
BO3MOXHOCTb npuobpeTtatb npaBa M 00s3aHHOCTM, KOTOpas SBNSeTCs Npesnochiikomn
cybbekTuBHOro npaea. BosHUKHOBEHME CekyHAAapHOrO NpaBa HeuTo 6orbluee, YeM NpaBo-
cnocoBHocTb [7, ¢ . 70]. CekyHaapHoe NpaBo MO CBOEN NMPUPOAE ABMNSETCA CBA3YHOLMM
3BEHOM Me3ay NPaBOCNoCOBHOCTBIO U CYOBEKTUBHBIM NPaBOM.

Kak u cybbekTuBHOe NpaBo, CekyHAApHOE NpaBo AaeT CyObeKTy BO3MOXHOCTb CO-
BEPLUEHUS ONpeaenéHHbIX PUaNYECKN 3HaUMMbIX OEACTBUIA, OAHAKO AAaHHOMY NpaBy He
NpOTUBOCTOUT 0653aHHOCTL APYroro Nila NpaBOOTHOLUEHWS, eMy COOTBETCTBYET MULLb
CBSI3AHHOCTb [PYroi CTOPOHbI C 3TUM npasoM [7, ¢. 70].

K xapaKTepHbIM YepTam CexkyHOapHOro npaBa MOXHO OTHECTU TO, YTO ero peanusa-
LIS OCYLLIECTBISAIETCS Yepe3 OJHOCTOPOHHEE BONENSbABIEHUE YNPABOMOYEHHOrO Nuua, a
TaKkke AaHHOMY NpaBy He KOPPECroHaMpyeT 00s13aHHOCTb APYrol CTOPOHbI MPaBOOTHO-
WweHmns. Tak, Npu COCTaBNEHUM 3aBeLLaHUs BO3MOXHOCTb KOPUAMYECKM 3HAYUMOrO NoBe-
[eHWs 3aBelLaTens MoxeT ObITb peani3oBaHa He3aBUCUMMO OT NOBEAEHNs Apyrix nuu. B
3TOM U1 COCTOUT CeKYHAAPHBIA XapakTep npasa 3aBeLlaTb CBOe UMYLLECTBO — B CO3AaHNM
IOpPUAMYECKON CBA3HOCTH, 3@BUCUMOCTI OCHOBAHMIA BO3HWKHOBEHWS DyayLiux umMyLiecT-
BEHHbIX NPaB Yy HacnegHWKoB OT BONM NULa, COCTaBMBLLETO 3aBellaHue. Kpome Toro, ce-
KyHAapHble NpaBa He NPUBOAAT K MOMyYeHUo onpesenénHoro 6nara, a nuwb NpuU3BaHb!
co3gatb cyObekTMBHOE NpaBo Ha nonyyeHve 6nara. Kak v B cnyyae c 3aBeluaHueM, Ha-
CNefHWK, Ha3BaHHbIN 3aBeLuaTenemM MOXET NPUHATL UMYLLECTBO (3aBELLaHHbIE UMYLLECT-
BeHHble Onara), a MOXeET 1 0TKa3aTbCsl OT HWX. TO €CTb HacneHUK He CBA3aH Kakon-nnbo
00513aHHOCTbI0 B CBAA3M C 3aBELLaHNEM EMY UMYLLECTBA.

Wcxoos 13 aHanmaa BblLLENepeUUCrIEHHbIX MPU3HAKOB, XapaKTepHbIX AN CekyHOApHOro
npaga, Ha HalLll B3NS, 3aBeLLaHI1e MOXHO paccmaTpuBaTh Kak O H U3 ero NPUMEpOB.
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