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B daHHol cmambe nposodumcsi aHanu3 yepo3bl npu ebiMozamesniscmee. B xode uccnedosaHusi aemopbl om-
Meyarom docmouHcmea U Hedocmamku , Hawedwue ompaxeHue e MoctaHosneHun MneHyma BepxosHoro Cyaa PO
ot 17 pekabps 2015 r. Ne 56 "O cyaebHoii npakTike no Aenam 0 BbIMOraTenbCTee (CTaTbs 163 YronoBHOrO kogekca
Poccuiickoin depepatimn).

Knioyesbie crnoea: exiMozamenscmeo, yepo3a, Hacusiue, UMyWecmso, WwaHmax, pacnpocmpareHue ceede-
Hud, eped.

dopMynMpysa COCTaB BbIMOraTe/IbCTBa, 3aKOHOAAaTe b 3aKPenAeT B ero KOHCTPYKLUK cneaytoLmne
pasHOBWAHOCTY Yrpos.

1) Yrpo3a npuMeHeHnst Hacuins 60 YHUUTOXEHUS U NOBPEXAEHNS YYKOro MMYLLECTBa.

2) Yrpo3a pacnpocTpaHeHusi CBEAEHMIA, NO30PALLMX NOTEPMEBLLET0 UM ero GAN3KIX.

3) ¥Yrposa pacnpocTpaHeHnst WHbIX CBELEHMIA, KOTOpbIE MOTYT MPUUMHUTL CYLLECTBEHHbI BPes
npaBam WK 3aKOHHbIM MHTEPECaM NOTEPNEBLLENO WK ero 6n3KuX.

ViccneposaHus no Bonpocam OnpeAesieHns yrposbl Npy BbIMOTaTeNbCTBE ABMAKOTCA HepaspeLLeH-
HbIMU 11 1O CEA fleHb.

TONKOBbIA CnoBapb pycckoro Asbika B. [Jansa 06bACHAET rnaron "yrpoxars” Kak "rposuTb, cTpa-
LaTh, HABOAUTL OMACHOCTb /IMBO OMaceHbe, AepkaTb KOro noj cTpaxom, nog onackow” [1]. B gaHHOM
onpegeneHnm BbifeeH CTpax Kak npusHak yrposbl, TO €CTb Yrpo3a paccMaTpuBaeTCs kak 3apsg, neuxu-
YeCKOro BO3AENCTBMS, YTO He BbI3bIBAET COMHEHUS W C YTOMOBHO-NPaBOBON TOUKM 3peHus. [pyroi npu-
3HaK, XapaKTepu3ytoLLmii yrpo3y, BbITEKAIOLWMIA U3 [aHHOTO BbILLE OMpeAeneHus - 3T0 0NacHoCTb, Conpo-
BOXJatoLLas yrposy.

Mo mHeHnio CI. Oxerosa, yrposa npefcrasnset: "1. 3anyrusaue, obewjaHne NpUUUHUTL KOMY-
HUOY b HEMPUATHOCTD, 3/10. 2. BO3MOXHas onacHOCTL" [2]. ABTOPOM NPOBOAMTCS pasrpaH1ieHne: yrposa
TO/KYETCA B [BYX BapuaHTax - kak Ncuxm4eckoe Hacunme (3anyryBaHue) 1 kak COCTOSHUE (ONacHOCTb).

dopma BbIpaXeHNs Yrpo3bl - MUCbMEHHO WM YCTHO, HENOCPEACTBEHHO MPW SIMYHOI BCTPeYe Wi
no TeneddoHy He BAMAET Ha KBa/MIMKALMIO NPECTYMHbIX 4eiCTBUIA BbiMorateneii. Mpu 3TOM B kayecTse
KBUTMADULIMPYIOLLMX MPU3HAKOB MPAMO NMPEAYCMOTPEH XapakTep (hKU3MYECKOro Hacwunus. B HekoTopbIx
CAy4asx yrposa (om3n4eckoro Hacwuins HOCUT HeonpedeneHHblii xapaktep. K Takum BbiCKasbiBaHUAM
MOXHO OTHeCTU: "ybbi0", "nokaseuy", "306by". Mpu yCTAHOBEHAM NOAMNHHOTO COAEPXaHNs BbiCKasbl-
BaHMii, HEOBXOANMO BbISCHATbL Kak MOTepneBLUNii CyObeKTUBHO BOCTIPUHUMAS XapakTepa yrpossbl. Ha-
CUMbCTBEHHAA Yrpo3a [O/MKHa BbiTb HAIMYHOM, TO ECTb CyLeCTBOBaTb 0OBLEKTMBHO, & HE B BOOOpaxe-
HWUM NOTEPMEBLLEro.

OTmeyas NpusHaky yrpossl Npu BoiMoratesnbcTse, MNneHym BepxosHoro Cyaa B cBoem [locTaHoB-
neHun [3] pasbscHAET: "[NA OLEHKM Yrpo3bl Kak peasibHoil He MMEeT 3HaueHWs, BbIPAXXEHO BUHOBHbIM
HamepeHue OCYLLECTBUTL ee HeMea/1eHHO uin B Gyaywiem” (. 6). 3T0 BaxHbIi Tesuc. Mpu 3TOM, BbIMO-
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HOpuouueckue nayku

raTefibCTBO, NPeLyCMOTPEHHOE YacTbio 1 cTatbn 163 YK PO, npefnonaraet Hasmume yrpossl NpUMEHe-
HWSA NMOBOr0 Hacwvs, B TOM YMC/E Yrpo3bl YOUIACTBOM WM MPUYMHEHNEM TSXKKOTO Bpeaa 3[40POBbHO.
Yrpo3a, KOTopoii ConpoBOXAaeTCs TpeboBaHWe Npu BbIMOraTe/bCTBe, [OMKHA BOCIPUHAMATLCA NoTep-
NEBLUMM Kak peasibHas, TO eCTb Y HEro AO/MKHbI ObITb OCHOBAHWS ONacaTbCs OCYLLECTB/IEHNS 3TOM Yrpo-
3bl. TO €CTb, 3aKOHOZATENb HE KOHKPETU3MPYET HU CTENEHb BO3MOXHOTO HACU/NA, HU NMPeAnonaraemoro
afipecara yrposbl. Takum 06pasom, 4.1 cT.163 YK P® oxBaTbiBaeTcs yrpo3a NpUMEHeHNs NK6oro Hacu-
NSt - 0T N060EB A0 Yrpo3bl YOUACTBOM.

PaspbiB BO BpeMeHN Mexay TpeboBaHueM no nepejade MMyLLECTBa 1 peasn3aumen yrpossl -
314eCKOil pacnpaBoii JaeT NoTepreBLUEMY PEaIbHbIi LIaHC 0TBECTI OT CE6S YrPOXAKOLLYH0 OMAcHOCTb.

OTrpaHnyeHne BbIMOraTenbcTBa T rpabexa u pasdos B MocTaHOBIEHUN NPOBOAMTCA NO NPU3HA-
kam Hacunus, koTopoe npu rpabexe v pasboe ABsETCA CPEACTBOM 3aBMaAeHUs UMYLLECTBOM WAN €ro
YLepXaHus, a npu BbIMOraTeNbCTBE OHO NOAKPEN/IAET Yrpo3y. 3aBnafeHune UMyLLECTBOM Npu rpadexe 1
pasboe COMpsXeHO C COBEPLUEHNEM HACUIbCTBEHHbLIX AEACTBUIA M NMPOMCXOAUT NGO OAHOBPEMEHHO
B0 cpasy nocne WX COBEPLLEHNS, a NPU BbIMOraTebCTBe YMbICE/ BUHOBHOTO HanpaBneH Ha nosyye-
Hue Tpebyemoro nmylLecTa B Gy ayLLem.

HeopgHokpaTHble Tpe6oBaHus, 06paLLeHHbIe K OGHOMY W HECKOMBKM NULLAM, €C/M OHM 06beau-
HeHbl efMHbIM YMbIC/IOM U HanpaBneHbl Ha 3aBNafieHne OfHAM 1 TeM Xe UMYLLECTBOM Uy NPaBoM Ha
VMYLLECTBO /MBO Ha MOMTy4eHNe MaTepuasbHON BbIroAbl OT COBEPLUEHNS OAHOrO U TOTO Xe AeiCcTBUS
VMYLLECTBEHHOIO XapakTepa, a Takxe Hanpas/leHHOE Ha NEPUOANYECKYIO Nepedady noTepnesLUInM UMy-
LecTBa (HanpuMep, eXeMecsyHylo nepeaady OnpesenieHHON AeHeXHON CyMMbl He 06pasyoT COBOKyM-
HOCTM npecTynneHnid. OfHako, Korga BbIMOraTe/IbCTBO COMPSHKEHO C HEMOCPEACTBEHHBIM W3bATUEM
MMYLLLECTBA NOTEPNEBLLETO, 3TN AENCTBNSA B 3aBUCMMOCTW OT XapakTepa NPUMEHEHHOTO HACcUINS [OMK-
Hbl OMOMHUTENBHO KBAM(DMLMPOBATLCS Kak rpabex nnm pasboii. COBOKYMHOCTb NPECTYN/IEHNA Takke
OyAeT UMETb MECTO NMPU YHUUTOXEHUN WM MOBPEXAEHNN B XOfIE BbIMOTaTE/IbCTBA Yy)KOr0 UMYLLECTBA,
€C/I1 3TN JEsHIS NOBNEKN NPUYMHEHNE NOTEPNEBLIEMY 3HAUMTENBHOTO ylepba.

Yrpo3a YHUYTOXEHNEM WU MOBPEXAEHNEM MMYLLECTBA /UL, KOTOPOMY afipecoBaHO MMYLLECT-
BEHHOe TpeboBaHue, un ero 6aMskKX, NpeanonaraeT, pasHoobpasue NpUMEHEHUs CNOCOBOB YHNUTOXeE-
HWA WM NMOBPEXAEHNA UMyLLeCTBa. 3Ta Yrposa Takke obpalleHa B Oyayliee u He COAEpXMUT B cebe
0MacHoCTM HeMef/ieHHONW peann3aumn. Hepegko umyliecTBeHHOe Tpeb6oBaHMe He COMpoBOXAaeTcs
BbICKa3bIBAHMEM YrpO3bl, & BbICKA3bIBAETCS B CKPbITOM BUAE IMB0 MOXET ObITh 3aMaCcKMpOBaHO NPOCh-
004, BbIpaXeHHON B BEXMBOI hopMe.

Tak Kak cocTaB BbIMOraTe/icTBa NOCTPOEH Kak POPMabHbIN, Nepejada MMyLLecTBa MOXET npo-
M30/TI TOMBKO Yepe3 Kakoe-TO HeonpeseneHHoe Bpems noc/e BbIMOraTeNibCTBa Wi BOOOLLE He METb
MecTa. PaccmaTpuBaemoe NpecTyr/ieHNe CUMTAETCH OKOHYEHHBIM C MOMEHTA NPefbsB/eHNs HE3aKOH-
HOrO TPeboBaHMs, NOJKPEN/IEHHOTO COOTBETCTBYIOLLMMI YTPO3aMN.

OpHo¥A 13 pa3HOBMAHOCTEN BbIMOraTe/bCTBa TPQAULMOHHO CUMTAETCA LUaHTaX, HECMOTPS Ha To,
YTO CaM 3aKoHoAATe b Tako TEPMUH MPYU KOHCTPYMPOBAHMM HOPMbI O BbIMOTATE/IbCTBE HE UCMOMb3YET.
LWaHTax npu BbIMOraTe/bCTBE 3ak/IO4AETCA B PACMPOCTPAHEHUN KaK CBEAEHWIA, NO30PALLMX NoTepnes-
LUEro 1n ero 67M3KMX, Tak U UHbIX CBEAEHMIA, KOTOPbIE MOTYT NPUYMHUTL CYLLECTBEHHBI Bped NpaBam
/N 3aKOHHBIM MHTEPECaM NOTEPNEBLLETO UN €r0 6/IU3KKX.

lMog, cBEAEHNAMI, NO30PALLMMI NOTEPNEBLUIErO WK €ro 6/IM3KUX, CNEAYET NOHUMATb CBEAEHMS,
nopoualLue 1x 4ecTb, JOCTOMHCTBO UK NOAPbLIBAtOLLME PenyTaLuio (Hanpumep, AaHHbIE O COBEPLLEHUN
NpaBOHapYyLUEHMS, aMOPa/IbHOTO NOCTYMKa). Mpu 3TOM He UMEET 3HAYEHWs!, COOTBETCTBYIOT /U EACTBY-
TeNbHOCTW CBELLEHNS, NOZ YrPO30ii pacnpoCTpaHeHNs KOTOPbIX COBEPLUIAETCS BbIMOraTeNbCTBO.

IMpu 3TOM He fACHA MO3WLMA 3aKOHOAATENA K PaCcMpOCTPAHEHWIO MO30PALLMX MOTEPMEBLIETO WK ero
G/M3KIX CBEAEHUA O COBEPLUEHHOM SIMLIOM MPecTyn/eHun. Kak npepcTaBnsercs, NPeCTyrHuKA He BCerga
CUMTatOT (haKT COBEpLLEHIS NPECTYN/EHNs 4151 Ce6si MO30PHBLIM 1 YyBCTBA CThIA/IMBOCTI HE WCTbITHIBAKIT,
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oracatoTcs Xe OHW hakTa pasrallieHns faHHbIX CBEAEHMIA TOMbKO M3-3a CTpaxa BO3MOXHOTO HaKa3aHMs.
JlaHHy10 MHCpopMaLmio CreayeT pacleHnBaTh C NO3vLMIA CyOBEKTUBHOMO BOCTPUATIA JILIOM Kak CBEAEHMS,
MOryLLMe MOB/EYL A1 HETO HEeraTvBHble MOCMEACTBUS (MPUB/EYEHNE B KAyecTBe OOBMHSEMOTO CO BCEMM
BbITEKAOLLMMI NOCNIEACTBUAMM), HO HUKaK HE MOPOYALLMe ero YeCTb, JOCTOMHCTBO WK NOApbLIBAIOLLME peny-
Tauuo. JaHHbiii npoben MoXeT ObITb MCK/HYEH NOCPEACTBOM Yka3aHUS B Ka4ecTBe Mpu3Haka BbIMOraresib-
CKOIA Yrpo3bl MIMEHHO YIPO3bl PacTpOCTPAHEHNS /0BbIX CBEAEHWIA, KOTOpPbIE NOTEPNEBLLMIA XENAET COXPaHUTL
B TaitHe. MoaTomy npefiaraem hopMyIMPOBKY 3aKOHOAATENS, coAepKallytocs B 4.1 ¢T. 163 YK PO "...a pas-
HO N0 YrpO30ii PacpOCTPaHEHNS! CBEAEHMIA, NO30PALLMX NOTEPNEBLLETO WK €ro 6/IM3KIX" 3aMEHUTb Ha "...a
paBHO Nof, Yrpo30ii pacnpOCTpaHeHus MoBbIX CBEAEHUIA, KOTOPbIE NOTEPMEBLUMIA XE/AET COXPAHUTL B TaiiHe".

K MHbIM CBEEHNAM, pacnpoCTpaHeHne KOTOPbIX MOXET NPUYMHUTL CYLLECTBEHHBIN BPEf npaBam
/N 3aKOHHBIM MHTEPECcaM NOTEpPNEBLLEr0 /B0 ero 6/M3KNX, OTHOCATCS, B YACTHOCTM NH0ObIE CBEAEHMS,
COCTaBNAIOLIME OXPaHAEMYI0 3aKOHOM TaiiHy. Mpu 3TOM, PacnpocTpaHeHWe B XOfe BbIMOraTe/bCTBa
3aBE[IOMO /IOXHBIX CBEJEHNIA, NOpOYALLX YECTb 1 JOCTOMHCTBO NOTEPMEBLLETO U (MNK) €r0 6/IM3KUX UK
NoApPbIBAKOLLMX €ro (MX) penyTaumo, HE3aKOHHOE PacnpoCTPaHeHNe CBEAEHUA O YacTHOM XM3HM ML,
COCTaBASIOLLMX ET0 JINYHYI0, CEMEIHYI0 W MHYK) OXPaHSIEMYH 3aKOHOM TaliHy, 06pasytoT COBOKYMHOCTb
NPecTynaeHnii, NpeAyCMOTPEHHbIX COOTBETCTBYHOLMMA CTaTbaMn YK P®.

B cnyyae npaBoMepHOro TpeboBaHWsA Nepefayn MMyLEeCTBa UM npasa Ha UMYLLECTBO WN CO-
BEpLUEHVS APYTiX AeACTBUIA MMYLLECTBEHHOIO XapakTepa, CONPOBOXAALLErocs Yrpo3oii, CocTas BbIMO-
ratenbCTBa OTCYTCTBYET.
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IpaxgaHckoe NpaBo ABNAETCA OAHOI U3 OTpac/eil npasa, perysmpyloLiel 06LLeCcTBEHHbIE OTHO-
LIEHS MeXay CyObeKTaMmu rpakfaHCcKoro Npaea, CTPOMUTCA Ha psiAe NPUHLIMMOB, HAMPUMEp, Ha NPUHLK-
ne HEMPUKOCHOBEHHOCTM YaCTHOW COBCTBEHHOCTH, HEAOMYCTMMOCTM BMELIATENbCTBA B YaCTHbIE [ena,
cB060/bI OrOBOpa 11 Tak Aanee.

MpuHYWMN - 3T0 "thrnocodickas kaTeropus, HOpMaTMBHOE 00OLLEE BbICKa3bIBaHME, CoAepXallee on-
pefeneHHoe TpeboBaHMe K OCYLLECTB/IEHMIO NO3HABATE/bHOM, NPAKTUYECKOR W [yXOBHO AeATeNbHO-
cTn". [2] cxops u3 faHHoro onpeseneHuns, MOXHO cAenarb BbIBOA, UTO NPUHLMN SBMISETCS OCHOBOMONA-
ratoLyM Hayasiom N6oii cepbl AEATENBHOCTN YenoBeka. M NpaBo He ABMSETCA UCK/IOYEHNEM, BEMb
06LyMe NpUHUMMBI NpaBa 370 - 06Lie06s13aTeNbHbIE NCXOAHbIE HOPMATUBHO-IOPUANYECKME MONOXKEHNS,
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